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Nature of the Cas*» 
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sought pursuant to the provisions of Rule 22(e), Ut.R.Crim.P. its 
explicit terms, said rule authorizes review of either an illegal 
sentence, or a sentence imposed in an illegal manner at any time. 
Course of Proceedings 
Appellant was originally sentenced to probation on July 9, 
1990. On February 3, 1992 said probation was revoked, and 
Appellant was sentenced to state prison for 0 to 5 years. Review 
of this revocation decision, by way of a Rule 22(e), Ut.R.Crim.P. 
Motion, commenced on March 29, 1993. This request has been opposed 
by the government on the sole ground that a violation of Section 
77-18-1(10) will not give rise to any relief, but no case law in 
support has been cited for this proposition. Nonetheless, Judge 
Murphy sided with the government in this matter in an Order dated 
April 21st. In spite of having denied the argument of Appellant on 
April 21, 1993 Judge Murphy held a Hearing in the case on April 26, 
1993. Counsel for Appellant used said hearing as an opportunity <t  
seek bail pending appeal, and the request was considered at that 
time, but denied in an oral ruling. A written Order denying bail 
on appeal was then issued on May 1, 1993, and a Notice of Appeal 
was filed herein on May 17, 1993. 
A Petition for Probable Cause was presented to this Court, for 
the purpose of securing release of Appellant on bail pending 
decision herein, on May 26, 1993. A hearing on said Petition was 
held by this Court on June 19, 1993 with the result that Appellant 
was or was not released on bail. etc. 
2 
Disposition Below 
The Rule 22(e), Ut.R.Crim.P., motion of Appellant was denied 
in the Third District Court, and the request of Appellant to be 
released on bail pending appeal was refused, 
STATEMENT OF FACTS 
Virtually all of the most important facts relevant to the 
decision of this case involve things that are not in the record. 
The case file in No. 901900706 shows that no "Affidavit" seeking 
revocation of probation was ever filed therein. Likewise, no Order 
to Show Cause was ever issued, or served, providing Appellant with 
notice of what the government was attempting to do to him, or why. 
The submissions of the government in this case really never either 
admit or deny that these procedural errors occurred, but they 
certainly add nothing to the understanding of what happened back on 
February 3, 1992. Finally, Appellant has now obtained transcripts 
of the January 27, 1992 and February 3, 1992 hearings, and these 
transcripts really only add confusion, rather than clarification to 
the effort of trying to show what Mr. Ribe was notified of, by 
whom, and when. (The February 3, 1993 transcript is also less than 
a model of clarity in showing compliance with the requirement of "a 
written statement by the fact finders as to the evidence relied on 
and reasons for revoking [probation]". Gaqnon v. Scarpelli, 411 
U.S. 778, 786 (1973), citation omitted) 
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ARGUMENT 
DOES DUE PROCESS OF LAW REQUIRE THAT PROBATION REVOCATION 
PROCEEDINGS BE CONDUCTED IN COMPLIANCE WITH THE 
"AFFIDAVIT", AND "ORDER TO SHOW CAUSE" 
REQUIREMENTS OF U.C.A. 77-18-1(10)? 
It has long been the rule in Utah that due process requires: 
"(1) The filing of a verified statement 
or an affidavit in the case setting forth 
facts which show a violation of the terms of 
probation. 
(2) The issuance of an order to show 
cause and citation thereon requiring the 
defendant to appear and show cause why 
probation should not be revoked, apprising 
defendant of the ground or grounds on which 
revocation is sought, and specifying a proper 
time for hearing . . . " State v. Bonza, 150 
P.2d 970 (Utah 1944) at P. 972. 
These requirements would appear to be at least as extensive as 
the "written notice of the claimed violation of probation" mandated 
by the U.S. Constitution (Layton City v. Peronek, 803 P.2d 1294, 
1299 (Utah App. 1990) and probably even amount to requiring strict 
compliance with the procedures specified in Section 77-18-1(10). 
Further, it is clear that failing to give a probationer proper 
written notice of alleged probation violations will invalidate the 
results of a probation violation hearing. State v. Cowdel1, 626 
P.2d 487, 489 (Utah 1981). 
Appellant began serving his two year probation term over 3 
years ago. No probation revocation proceedings have ever been 
properly commenced subsequent to that time. Therefore, it should 
now be ordered that Appellant be released from prison, and the 
sentence herein be deemed to have expired under its own terms. 
4 
CONCLUSION 
While Utah has no case exactly on point with the instant one, 
it should be held that a complete breakdown of the procedural 
requirements of Section 77-18-1(10) constitutes a per se violation 
of due process. 
Respectfully submitted this day of July, 1993. 
fjU^rg-— 
ROBERT BREEZE 
Attorney for Appellant 
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